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REKONSTRUKSI KEWENANGAN MAHKAMAH KONSTITUSI DALAM
MENJAMIN PERLINDUNGAN HAK KONSTITUSIONAL WARGA
NEGARA MELALUI PENERAPAN CONSTITUTIONAL COMPLAINT DI
INDONESIA

(Micho Algif Fahri, 2420112030, Program Magister Hukum, Fakultas Hukum,
Universitas Andalas, 2024)

ABSTRAK

Penelitian ini dilatarbelakangi oleh keterbatasan kewenangan Mahkamah
Konstitusi dalam memberikan perlindungan terhadap hak konstitusional warga negara.
Meskipun berfungsi sebagai guardian of the constitution, kewenangan Mahkamah
Konstitusi berdasarkan Pasal 24C UUD 1945 belum mencakup mekanisme
constitutional complaint. Akibatnya, pelanggaran hak konstitusional akibat tindakan
atau kelalaian organ negara belum _memiliki mekanisme penyelesaian yang efektif.
Kondisi tersebut menunjukkan' adanya kekosongan+ dalam perlindungan hak
konstitusional di Indonesia, berbeda dengan negara seperti Jerman, Korea Selatan, dan
Afrika Selatan yang telah menerapkan constitutional complaint sebagai instrumen
perlindungan hak dasar warga negara. Fokus penelitian ini bertujuan untuk mengkaji
bagaimana rekonstruksi kewenangan Mahkamah Konstitusi dalam menjamin
perlindungan hak konstitusional warga negara melalui penerapan constitutional
complaint di Indonesia, dengan dua pertanyaan penelitian yaitu: Pertama, bagaimana
mekanisme perlindungan hak konstitusional warga negara dalam praktik
ketatanegaraan Indonesia? Kedua, apa urgensi rekonstruksi kewenangan Mahkamah
Konstitusi melalui pemberian wewenang constitutional complaint sebagai instrumen
perlindungan hak konstitusional warga negara? Metode penelitian yang digunakan
dalam penelitian ini yaitu metode penelitian hukum normatif dengan pendekatan
perundang-undangan, komparatif, dan konseptual. Hasil dari penelitian ini
menunjukkan bahwa mekanisme perlindungan dan pemulihan hak konstitusional
warga negara di Indonesia pada dasarnya telah tersedia melalui instrumen
konstitusional, legislasi, yudisial, dan mekanisme administratif. Namun, seluruh
mekanisme tersebut masih memiliki keterbatasan karena belum mampu memberikan
perlindungan yang menyeluruh terhadap pelanggaran hak konstitusional yang timbul
dari tindakan konkret organ negara. Kewenangan Mahkamah Konstitusi terbatas
dalam melakukan pengujian norma undang-undang terhadap Undang-Undang Dasar
Negara Republik Indonesia Tahun 1945, sehingga belum dapat mengadili pengaduan
konstitusional warga negara secara langsung. Kondisi ini menimbulkan kekosongan
mekanisme perlindungan hukum (rechtsvacuum) dalam sistem Kketatanegaraan
Indonesia. Penelitian ini menyimpulkan bahwa pemberian rekonstruksi kewenangan
Mahkamah Konstitusi sebagai bentuk penyempurnaan sistem hukum merupakan
kebutuhan konstitusional guna penyempurnaan sistem hukum Indonesia serta
memperkuat perlindungan hak konstitusional warga negara, memperluas access to
justice, serta mewujudkan supremasi konstitusi dan prinsip negara hukum demokratis
secara substantif.

Kata Kunci : Constitutional Complaint; Mahkamah Konstitusi; Perlindungan Hak
Konstitusional
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THE RECONSTRUCTION OF THE CONSTITUTIONAL COURT'S
AUTHORITY TO ENSURE THE PROTECTION OF CITIZENS'
CONSTITUTIONAL RIGHTS THROUGH THE IMPLEMENTATION OF
CONSTITUTIONAL COMPLAINT IN INDONESIA

(Micho Algif Fahri, 2420112030, Master of Law Program, Faculty of Law,
Universitas Andalas, 2024)

ABSTRACT

This research is motivated by the limited jurisdiction of the Constitutional
Court in providing effective protection of citizens’ constitutional rights. Although the
Constitutional Court serves as the guardian of the Constitution, its jurisdiction under
Article 24C of the 1945 Constitution does not encompass a constitutional complaint
mechanism. Consequently, constitutional rights violations arising from acts or
omissions of state organs lack an effective judicial avenue for redress. This condition
reveals a gap in Indonesia’s constitutional rights protection:framework, particularly in
addressing concrete violations of constitutional rights. In contrast, countries such as
Germany, South Korea, and South Africa have adopted constitutional complaint as an
important mechanism for safeguarding citizens’ fundamental rights against state
actions that contravene the Constitution. This study aims to examine the reconstruction
of the Constitutional Court's authority in ensuring the protection of citizens'
constitutional rights through the adoption of a constitutional complaint mechanism in
Indonesia. The research addresses two principal questions. First, how is the protection
of citizens' constitutional rights currently implemented within Indonesia's
constitutional system? Second, what Is the constitutional necessity for reconstructing
the Constitutional Court's authority by granting it jurisdiction over constitutional
complaints as an instrument for protecting citizens' constitutional rights? This research
employs a normative legal research methodology, utilizing statutory, comparative, and
conceptual approaches. The findings demonstrate that Indonesia has established
various mechanisms for the protection and restoration of constitutional rights through
constitutional, legislative, judicial, and administrative instruments. Nevertheless, these
mechanisms remain insufficient because they are incapable of providing
comprehensive protection against constitutional rights violations arising from concrete
actions or omissions'of state organs. The'Constitutional Court's jurisdiction is currently
confined to constitutional review of statutes against the 1945 Constitution of the
Republic of Indonesia and, therefore, does not extend to the direct adjudication of
constitutional complaints filed by individual citizens. This limitation has created a
legal vacuum (rechtsvacuum) within Indonesia’s constitutional framework regarding
the protection of constitutional rights. This study concludes that reconstructing the
Constitutional Court's jurisdiction by incorporating the constitutional complaint
mechanism constitutes a constitutional imperative for strengthening and refining
Indonesia's legal system. Such a reform would enhance the protection of citizens'
constitutional rights, broaden access to justice, reinforce the supremacy of the
Constitution, and promote the substantive realization of the rule of law and democratic
constitutionalism.

Keywords : Constitutional Complaint; Constitutional Court; Protection of
Constitutional Rights
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