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ABSTRAK 

PENYELESAIAN SENGKETA MEDIK MELALUI RESTORATIVE 
JUSTICE BERBASIS HUKUM ADAT 

Juliana Susanti Gunawan, NIM. 1930112002, 469Halaman, Program Studi Doktor 
Ilmu Hukum Fakultas Hukum Universitas Andalas, Tahun 2026 

 
Sengketa medik di Indonesia merupakan wicked problem yang ditandai dengan 
meningkatnya kriminalisasi tenaga medis, fragmentasi jalur penyelesaian, dan 
defensive medicine yang merugikan semua pihak. Dominasi litigasi dan pendekatan 
law and order tidak relevan dengan pluralisme hukum Indonesia, sehingga 
kriminalisasi medik lebih mencerminkan kegagalan desain sistem daripada 
kesalahan individu. Studi ini menyoroti urgensi penerapan Restorative Justice (RJ) 
berbasis hukum adat sebagai respons normatif dan empiris atas kompleksitas 
sengketa medik, serta merumuskan model RJ adat yang konsisten secara teoretis 
dan layak secara institusional. Metodologi yang digunakan adalah penelitian hukum 
normatif multidisipliner, diperkaya studi kasus dan wawancara lintas aktor.Secara 
analitis, kombinasi kerangka living law, pluralisme hukum, teori sistem, RJ, etika 
keutamaan, chaos theory, prismatik, dan Dynamic Performance Management 
(DPM) memungkinkan pemetaan sengketa medik sebagai sistem multi-level, 
dipengaruhi regulasi, institusi, dan budaya lokal. Temuan utama menunjukkan 
mayoritas sengketa medik, khususnya akibat culpa profesional dan miskomunikasi, 
lebih efektif diselesaikan melalui mekanisme dialogis dan pemulihan berbasis 
musyawarah, kompensasi adat, dan rekonsiliasi, dibandingkan penghukuman 
retributif yang berlarut dan berbiaya tinggi. Model RJ adat yang dikembangkan 
terdiri dari lima node utama (pelaporan, registrasi, verifikasi, klasifikasi, penentuan 
jalur) yang mengalir ke tiga jalur penyelesaian: jalur litigasi, mediasi rumah sakit, 
dan mediasi adat melalui Dewan Mediasi Medik Adat (DMMA). DMMA didesain 
sebagai lembaga berlegitimasi ganda (formal-adat) dengan struktur Dewan 
Penasehat, Panel Mediator multisegmen, dan Sekretariat, memastikan mediasi 
dilakukan oleh tim yang menyeimbangkan keahlian hukum, klinis, dan kultural. 
Dengan pendekatan DPM, indikator outcome yang dikembangkan meliputi 
penurunan perkara pidana yang berujung putusan, peningkatan mediasi dengan 
kepuasan tinggi, dan penurunan keluhan kriminalisasi dan defensive medicine, 
dikaitkan dengan driver institusional dan sumber daya strategis seperti regulasi 
turunan dan sistem informasi terpadu. Pada ranah ius constituendum, rekomendasi 
utama adalah pengakuan eksplisit hasil mediasi RJ adat sebagai dasar penghentian 
perkara, pemaafan, atau pengurangan pidana dalam KUHP Nasional, KUHAP 
2025, dan UU Kesehatan, serta harmonisasi regulasi sektoral untuk mencegah 
tumpang tindih yurisdiksi. Secara keseluruhan, model RJ adat ini menawarkan 
blueprint kebijakan yang sistematis dan berorientasi kinerja untuk transformasi 
ekosistem penyelesaian sengketa medik di Indonesia, memperkuat keadilan, 
perlindungan pasien, integritas profesi, dan pelestarian kearifan lokal dalam 
kerangka negara hukum modern.  
Kata kunci: sengketa medis; keadilan restoratif; hukum adat; Manajemen Kinerja 
Dinamis 
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ABSTRACT 

MEDICAL DISPUTE RESOLUTION THROUGH RESTORATIVE JUSTICE 
BASED ON CUSTOMARY LAW 

Juliana Susanti Gunawan, NIM. 1930112002, 469 pages, Doctoral Study 
Program in Law, Faculty of Law, Andalas University, Year 2026 

 
Medical disputes in Indonesia constitute a wicked problem characterised by rising 
criminalisation of health professionals, fragmented resolution pathways, and the 
spread of defensive medicine that harms all parties involved. The dominance of 
litigation and law‑and‑order approaches is increasingly misaligned with 
Indonesia’s legal pluralism, so that medical criminalisation reflects systemic 
design failure rather than purely individual fault. This study examines the urgency 
of adopting a customary‑law‑based restorative justice (RJ) approach as a 
normative and empirical response to the complexity of medical disputes and 
develops an RJ model that is theoretically consistent and institutionally feasible. A 
multidisciplinary normative legal method is employed, enriched by case studies and 
multi‑actor interviews, and analytically grounded in living law and legal pluralism, 
systems theory, RJ theory, virtue ethics, chaos and prismatic theories, and Dynamic 
Performance Management (DPM), allowing medical disputes to be mapped as a 
multi‑level system shaped by regulation, institutions, and local culture. Findings 
indicate that most medical disputes, particularly those arising from professional 
culpa and miscommunication, are more effectively resolved through dialogic and 
restorative mechanisms deliberation, customary compensation, and reconciliation 
than through protracted, costly retributive punishment. The proposed customary RJ 
model consists of five core nodes (reporting, registration, verification, 
classification, pathway determination) that flow into three resolution tracks: 
litigation, hospital mediation, and adat‑based mediation through the Dewan 
Mediasi Medik Adat (DMMA), a dual‑legitimacy (formal–traditional) institution 
comprising an Advisory Council, multi‑segment Mediator Panel, and Secretariat to 
ensure balanced legal, clinical, and cultural expertise in each case. Using DPM, 
the research specifies outcome indicators reduced numbers of criminal cases 
reaching verdict, higher rates of mediation with high user satisfaction, and fewer 
complaints about criminalisation and defensive medicine—linked to institutional 
drivers (mediator capacity, timeliness of professional recommendations, frequency 
of RJ‑based terminations) and strategic resources such as derivative regulations 
and an integrated medical‑dispute information system. At the ius constituendum 
level, the study recommends explicit recognition of adat RJ settlements as grounds 
for case termination, forgiveness, or sentence mitigation in the National Criminal 
Code, the 2025 Criminal Procedure Code, and the Health Law, together with 
harmonisation of sectoral regulations to prevent jurisdictional overlaps. Overall, 
the model offers a performance‑oriented policy blueprint for transforming 
Indonesia’s medical dispute resolution ecosystem in ways that strengthen justice, 
patient protection, professional integrity, and the preservation of local wisdom 
within a modern rule‑of‑law framework.  
Keywords: medical disputes; restorative justice; customary law; Dynamic 
Performance Management 


