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PENGAKUAN DAN PERLINDUNGAN HUKUM ATAS TANAH ULAYAT
MASYARAKAT MINANGKABAU DAN MASYARAKAT NEGERI SEMBILAN

(Izmi Waldani, 2320112005, Magister Hukum, Fakultas Hukum, Universitas Andalas, 172
halaman, 2025)

ABSTRAK

Tanah ulayat merupakan hak kolektif masyarakat hukum adat yang memiliki dimensi sosial,
kultural, dan spiritual, serta diatur tidak hanya oleh hukum negara, tetapi juga oleh norma
adat yang hidup (living law). Pada masyarakat Minangkabau di Sumatera Barat, tanah ulayat
dipahami sebagai harato pusako tinggi yang dikelola secara komunal berdasarkan sistem
kekerabatan matrilineal dengan falsafah adat basandi syarak, syarak basandi Kitabullah,
sedangkan di Negeri Sembilan, Malaysia, tanah adat diatur melalui sistem Adat Perpatih yang
juga bercorak matrilineal dan memperoleh pengakuan formal melalui Customary Tenure
Enactment serta Undang-Undang Tubuh Kerajaan Negeri Sembilan. Penelitian ini
merumuskan tiga permasalahan utama, yaitu pengakuan dan perlindungan hukum atas tanah
ulayat masyarakat Minangkabau di Sumatera Barat, pengakuan dan perlindungan hukum atas
tanah adat masyarakat Negeri Sembilan, Malaysia, serta konsep (ius constituendum)
pengakuan dan perlindungan hukum tanah ulayat di Sumatera Barat. Penelitian ini
menggunakan metode yuridis normatif dengan pendekatan perundang-undangan, konseptual,
dan perbandingan hukum, serta dianalisis menggunakan teori pluralisme hukum, teori living
law, dan teori kewajiban negara dalam hak asasi manusia (to respect, to protect, dan to
fulfill). Hasil penelitian menunjukkan bahwa pengakuan tanah ulayat di Sumatera Barat telah
memiliki dasar konstitusional dan normatif melalui UUD 1945, UUPA 1960, peraturan
daerah, serta norma adat nagari, namun perlindungan hukumnya belum optimal pada tataran
implementasi, khususnya dalam menjamin kepastian subjek hukum, objek tanah ulayat, dan
daya ikatnya ketika berhadapan dengan kepentingan negara dan investasi. Oleh karena itu,
penelitian ini menegaskan perlunya penguatan kewajiban negara melalui harmonisasi hukum
adat dan hukum negara dalam kerangka pluralisme hukum, penguatan norma dan
kelembagaan adat sebagai living law, serta penerapan model percontohan (pilot project)
pengakuan dan pendaftaran tanah ulayat berbasis nagari sebagai jembatan antara pengakuan
normatif dan perlindungan hukum yang efektif.

Kata Kunci: Tanah Ulayat; Masyarakat Hukum Adat; Norma Adat (Living
Law); Pluralisme Hukum; Perlindungan Hukum; lus Constituendum



Legal Recognition and Protection of Customary Land (Tanah Ulayat) of The
Minangkabau Community and The Negeri Sembilan Community

(Izmi Waldani, 2320112005, Master of Law, Faculty of Law, Andalas University, 172 pages,
2025)

ABSTRACT

Customary land (tanah ulayat) constitutes a collective right of indigenous legal communities
that embodies social, cultural, and spiritual dimensions, and is governed not only by state
law but also by living customary norms (living law). Among the Minangkabau community in
West Sumatra, customary land is understood as harato pusako tinggi, communally managed
under a matrilineal kinship system grounded in the philosophy of adat basandi syarak, syarak
basandi Kitabullah. In Negeri Sembilan, Malaysia, customary land is regulated under the
Adat Perpatih system, which is likewise matrilineal in character and has received formal
legal recognition through the Customary Tenure Enactment and the Constitution of the State
of Negeri Sembilan. This research addresses three principal issues: the legal recognition and
protection of Minangkabau customary land in West Sumatra, the legal recognition and
protection of customary land in Negeri Sembilan, Malaysia, and the concept (ius
constituendum) of future legal recognition and protection of customary land in West
Sumatra. Employing a normative juridical method with statutory, conceptual, and
comparative approaches, this study is analyzed through the theories of legal pluralism, living
law, and the tripartite obligations of the state in human rights (to respect, to protect, and to
fulfill). The findings reveal that although customary land in West Sumatra has obtained
constitutional and normative recognition through the 1945 Constitution, the Basic Agrarian
Law of 1960, regional regulations, and nagari customary norms, its legal protection remains
suboptimal at the level of implementation, particularly in ensuring legal certainty regarding
legal subjects, customary land objects, and their binding force when confronted with state
interests and investment activities. Accordingly, this study emphasizes the need to strengthen
state obligations through the harmonization of customary law and state law within a legal
pluralism framework, the reinforcement of customary norms and institutions as living law,
and the implementation of a pilot project model for the recognition and registration of
customary land at the nagari level as a bridge between normative recognition and effective
legal protection.

Keyword: Customary Land (Tanah Ulayat); Indigenous Legal Communities;
Customary Norms (Living Law); Legal Pluralism; Legal Protection; lus
Constituendum
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